AMENDMENT TO THE MASTER SERVICES AGREEMENT 



BETWEEN THE CONNECTOR AND TOCQUIGNY 



WHEREAS, the Commonwealth Health Insurance Connector Authority ("Authority"), 
with a principal place of business at 100 City Hall Plaza, Boston, MA 02108, and Tocquigny 

Advertising and Design, Inc., with a principal place of business at 401 Congress Avenue. Austin, 
Texas 78701 ("Contractor") (collectively the "Parties") entered into a Master Service Agreement 
("Agreement") effective January 22, 2009, under which Contactor agreed to provide certain 
sendees to Authority, and this Agreement expires on January 22, 2010; 

WHEREAS, the Authority wishes Contractor to continue to perform services, and the 
Contractor agrees to perform those services; 

NOW" THEREFORE, the Parties hereby agree to amend the Agreement effective January 
22, 2010, as follows: 

1. Paragraph 4 of the Agreement is amended by deleting the first sentence and replacing 
it with the following: "Terra of the Agreement: This Agreement shall take effect as 
of January 22, 2009 and shall remain, in effect until December 3 1, 201 0, or until 
Contractor has completed all work in. the attached, work orders, whichever is later, 
unless terminated sooner under the provisions of Section 8(a)." 

2. Attachment A. is amended by including the attached document, which is a work order 

for a project titled "Online Media Plan: January June 2010." The services set forth 

in. this work order shall be performed subject to the terms of the Agreement. 

3. All other provisions of the Agreement shall remain in. effect as originally written. 

IN WITNESS WHEREOF, the Parties have caused this Amendment to be executed as a 
document under seal effective January 22, 2010. 



COMMONWEALTH HEALTH INSURANCE CONNECTOR AUTHORITY 




Title: Executi ve Director 



Dated: *j / ;Q- / / d 
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TOCOUIGNY ADVERTISING AND DESIGN INC. 



i/m 

By: //,/ " 



Name: ^tfJHvc. f / ^ ~- / - 



Title: fjcre^ 



Dated: /#*rJ 



emu 
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ATTACHMENT A 



Tocquigny Contact 

Frank Burns 
512.532.2835 

Client Project "Manager 

Courtney Weisman 

Client Cob tact 

Kevin Counihan 

Online Media Plan: January - June 2010 



Scope of Services 

Outlined below is the scope of work overview, costs and also a milestone timeline for the Heal th 
Connector program deliverables in the first half of 2010. 

Lead Generation: Paid Search $120,000 

The paid search campaign will help achieve the following goals to increase revenue for the 

Health Connector and gain new subscribers: 

• Generate qualified leads from Google searches 

* Develop a clear - , trackable ROI for search marketing and direct response activities 
« Increase brand awareness and visibility 



Remarketing, Reporting, & Optimization $49,000 

Management of the PPC campaign will include monthly reporting, ongoing optimization of ad 
groups, recommendations for maximizing campaign results, and integration with other marketing 
activities. 

The Health Connector has also successfully leveraged email remarketing to continue contacting 
prospective customers. An auto-response email is generated once a customer submits the form on 
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the landing page. A second remarketing email with a new offer is sent one to two weeks 'after 
initial contact. Quarterly email blasts to the entire database are utilized to communicate new 
messaging and re-ignite interest among prospects. These email efforts have proven effective in 
reengaging leads with the Health Connector brand, as proven by subscribers continuing to trickle 
in weeks and months after their initial opportunity to convert. 

• Monthly reports on PPC results 

• Optimization of PPC performance 

• Weekly email drops to collected audience 

• Optimization of email efforts 

• Development of Reminder email, copy (2) 
« Reminder email drops to entire remarketing database (2) 

Milestone Timeline 

Begin: January, 2010 
End: June 30, 2010 

Project Related Timeline & Monthly Billings 




February- 


Remarketing, Reporting & Optimization 


16.67% 


$8,200 


March 


Remarketing, Reporting & Optimization 


25% 


$12,200 


April 


Remarketing, Reporting & Optimization 


16.67% 


$8,200 


May 


Remarketing, Reporting & Optimization 


16.67% 


$8,200 


June 


Remarketing, Reporting & Optimization 
Email 


25% 


$12,200 


Total 






$49,000 



Media Rollout & Monthly Billings 





February 


Pay Per Click Search Advertising 


20% 


$24,000 


March 


Pay Per Click Search Advertising 


20% 


$24,000 


April 


Pay Per Click Search Advertising 


20% 


$24.0Q0 


May 


Pay Per Click Search Advertising 


20% 


$24,000 


June 


Pay Per Click Search Advertising 


20%, 


$24,000 


Total 






$120,000 
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Total Media Bay & Agency Fees 







PPC Media Spend 


$120,000 


Remarketing, Reporting, Optimization. 


$41,000 


Full Data Reminder Email Drops (2) 


$ 8,000 


Travel & Expenses 


$ 3,000 


Contingency Fund 


$ 3,000 


Total 


$175,000 



Assumptions 

• The Health Connector will provide Tocquigny with a monthly report of all insurance 
subscribers both online and offline. The Health Connector will work toward inserting Atlas 
tracking codes on its website, so conversions can be accurately tracked without having to 
generate the monthly report. 

• Email remarketing management and reporting covers efforts for both paid search and email 
audiences. 

• Email delivery costs are based on the number of emails sent. Volume of monthly emails sent is 
based on PPC recruitment with a cost of $0,047 per email 

• Missed milestones/deadlines at any point during project execution may affect the final delivery 
date. Tocquigny will clearly communicate critical milestones requiring action and/or approval to 
the Health Connector. 

• Additional requests outside the proposed items may have timing and cost implications. 

• All travel printing, and other hard costs will be billed to the Health Connector upon approval. 

• Media spend must be received by Tocquigny prior to any media running. 

Approval 

Actual costs may vary from, the above by 10%. Costs are valid for 30 days. Tocquigny considers 
a signed estimate approval to initiate work. Our terms are net 30. A finance charge of 1.5% will 
be charged on the unpaid balance after 30 days. Tocquigny reserves the right to include the work 
produced under this agreement in our portfolio of services. Tocquigny warrants that such 
inclusion will be for showcasing purposes only, and will not violate any confidentiality 
agreements between Tocquigny and the Health Connector. 

y A--^. / , 

Hellth Connecto^ 

D^e: A Q^L QI 
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FIRST AMENDMENT TO THE 
MASTER SERVICES AGREEMENT BETWEEN 
COMMONWEALTH HEALTH INSURANCE CONNECTOR AUTHORITY AND 
TOCQUIGNY ADVERTISING & DESIGN INC. 



Whereas, the Commonwealth Health Insurance Connector Authority (Authority) 
and Tocquigny Advertising and Design, Inc. (Contractor) entered into a Master Services 
Agreement (Agreement) on January 22, 2009 under which Contractor provided services 
defined therein to the Authority; and 

Whereas, the effective date of that Agreement was inadvertently stated in the first 
paragraph as January 22, 2007, 

Now therefore the Authority and the Contractor hereby agrees to amend the 
agreement as follows: 

The Effective Date of the Agreement is hereby changed to January 22, 2009. All 
other provisions of the Agreement remain in full force. 



Tocquigny Advertising & Design Inc. 



By: . 



Samuel Marshall 



Director of Finance 



Dated: iyi/, 



Commonwealth Health Insurance Connector 
Authority 



By: 




Jon/Kingsdale 
Executive Director 

Date: ^/f/o? 



COMMONWEALTH HEALTH INSURANCE CONNECTOR AUTHORITY 



ONE HUNDRED CITY HALL PLAZA 
BOSTON, MASSACHUSETTS 02108 

MASTER SERVICES AGREEMENT 

This MASTER SERVICES AGREEMENT (as may be amended from time to time, the 
" Agreement ") is made and entered into as of January 22, 2007, (the " Effective Date ") by and between the 
Commonwealth Health Insurance Connector Authority (the "Authority"), an independent public authority of 
the Commonwealth of Massachusetts with a principal office and place of business at One Hundred City 
Hall Plaza, Boston, Massachusetts, and Tocquigny Advertising and Design, Inc, with a principal office at 
401 Congress Avenue, Austin, Texas 78701, (" Contractor "). 

Whereas, the Authority desires to retain Contractor to render certain services to the Authority and 
Contractor desires to be so retained by the Authority and to perform the services specified herein, all in 
accordance with the terms and conditions of this Agreement. 

Now, therefore, in consideration of the premises, mutual covenants and representations set forth 
herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto hereby agree as follows: 

1 . Certain Definitions: The following capitalized terms have the following meanings for purposes of 
this Agreement: 

a) " Agreement" means this Master Services Agreement, including all work orders entered 
into hereunder and attached hereto and all other referenced attachments hereto and 
thereto, as the same may be amended from time to time in accordance with the terms of 
this Agreement. 

b) " Authorized Subcontractors " TBD. 

c) " Commonwealth " means the Commonwealth of Massachusetts (and its political 
subdivisions or agents where the context so requires). 

d) " Contractor " means any Person providing the services contemplated by this Agreement. 

e) " General Counsel" means the Authority's General Counsel, or, in the event that no Person 
holds such title at the time in question, such other legal counsel to Authority as Authority's 
Executive Director may designate. 

f) "Governmental Authority " means any national or federal government, any state or other 
political subdivision thereof, and any other Person exercising executive, legislative, 
judicial, regulatory or administrative functions of or pertaining to government. 

g) " Authority" means the Commonwealth Health Insurance Connector Authority and any of 
its subsidiaries, subdivisions or affiliates, and the successors or assigns thereof. 

h) " Person " means any individual, partnership, corporation, limited liability company, joint 
venture, trust, unincorporated organization, Governmental Authority or any other entity. 

i) " Pre-Existing Works " means all materials owned by or licensed to the Contractor or the 
Authorized Subcontractors prior to the performance of services under this Agreement, or 
developed or licensed by the Contractor or the Authorized Subcontractors outside of the 
scope of the performance of the services, and all modifications thereof. 

j) " Project Personnel " means, with respect to the project hereunder, the employees or other 
personnel of each party responsible for such project. 

k) " Public Records Act " means the Massachusetts Public Records Act, M.G.L. Chapter 66, 
and any successor thereto and M.G.L. Chapter 66A. 
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2. Scope of Services: The Authority hereby retains Contractor to provide services to the Authority 
during the term of this Agreement, and Contractor hereby accepts such engagement. Contractor 
represents itself as competent and qualified to provide the Services set forth in this Agreement 
and in accordance with the terms and conditions of this Agreement and acknowledges that the 
Authority is relying upon such representation in entering into this Agreement. This Agreement 
shall apply to all services provided from time to time by Contractor to the Authority during the term 
specified in Section 4. Each service request shall be in writing and shall be attached to this 
Agreement as a separate work order, substantially in the form of Attachment A , specifying the 
start date and duration of the service request, the services to be performed, any deliverables to be 
furnished by Contractor and payment terms, and shall be signed by a duly authorized officer or 
employee of each of the parties. Each work order shall reference this Agreement and will be 
numbered sequentially. In the event of any conflict between the terms and conditions set forth in 
this Agreement and any provision(s) set forth in any work order or other attachment hereto, the 
terms of this Agreement shall control unless and until amended in accordance with Section 19 
hereof. 

3. Payment: The Authority shall compensate Contractor as set forth in the attached work order(s). 
Contractor shall submit to the Authority monthly invoices, which will include such information as is 
set forth on the relevant work order or as otherwise requested by the Authority. 

4. Term of the Agreement: This Agreement shall take effect as of the Effective Date set forth in the 
first paragraph of this Agreement, and shall remain in effect until the first anniversary of the 
Effective Date, or until Contractor has completed all services specified in the attached work 
order(s), whichever is sooner, unless terminated sooner under the provisions of Section 8(a). 

5. Project Personnel: The relevant Project Personnel shall be set forth on the applicable work 
order. Unless otherwise agreed by the parties, each party will use all reasonable efforts to 
maintain the same personnel on its project team unless replacement is necessitated by the 
resignation, extended illness, incapacity or death of specific Project Personnel. The Authority may 
request the removal or replacement of any individual(s) from Contractor's project team, and if 
such a request is made, Contractor shall use all reasonable efforts to replace the relevant 
individual promptly. 

6. Timely Performance: Contractor acknowledges that expeditious completion of Contractor's 
services and the expeditious delivery of the deliverables is of the utmost importance to the 
Authority and that Contractor will diligently and continuously perform its Services during the term 
of this Agreement. 

7. Notices: Unless otherwise specified in an attachment hereto, any notice hereunder shall be in 
writing and shall be sent either (i) by facsimile or telecopier, (ii) by courier, or (iii) by first class 
mail, postage, prepaid, addressed to the Project Personnel listed in the applicable work order at 
the addresses of such Persons indicated in the first paragraph of this Agreement (or to such other 
address as a party may provide by notice to the party pursuant to this Section 7), and shall be 
effective (i) if dispatched by facsimile or telecopier and delivery is electronically confirmed by said 
media, the day such electronic confirmation is received, (ii) if sent by courier, one business day 
after written confirmation by said courier of delivery, (iii) if sent by first class mail, two business 
days after its date of posting. A copy of each notice required to be sent to the Authority pursuant 
to this Agreement shall also be sent to the General Counsel. 

8. Termination or Suspension: 

a) This Agreement shall terminate on the date specified in Section 4, unless amended in 
accordance with Section 19 to extend the term hereof, or unless earlier terminated or 
suspended as provided in this Section 8(a). The Authority may terminate this Agreement 
or any portion thereof without cause and without penalty at any time upon provision of at 
least thirty (30) days advance written notice to the Contractor. If one party (the 
"Breaching Party 1 ') breaches any material term or condition or fails to perform or fulfill any 
material obligation required by this Agreement, the other party (the "Non-Breaching 
Party") may terminate or suspend this Agreement; provided, however, that the Non- 
Breaching Party shall first provide the Breaching Party with written notice specifying the 
nature of the breach or failure and the desired cure. If the Breaching Party fails to cure 
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the breach or failure within twenty (20) business days following receipt of written notice, 
the Non-breaching Party may terminate or suspend the Agreement immediately. 

b) Obligations in Event of Termination; Survival : Upon termination of this Agreement, the 
parties shall have the following obligations: 

i) Deliverables: Upon the termination of this agreement and provided that there is no 
overdue indebtedness then owing by Authority to Contractor, Contractor shall 
transfer, assign and make available to Authority, or Authority's representative, all 
property and materials in Contractor's possession or control belonging to and paid 
for by Authority, and all information regarding Authority's advertising. Contractor 
also agrees to give all reasonable cooperation toward transferring, with approval of 
third parties in interest, all reservations, contracts and arrangements with 
advertising media, or others, for advertising space, broadcast time, or materials yet 
to used and rights and claims thereto and therein, upon being duly released from 
the obligations thereof. 

ii) Payment: Contractor shall be paid for all requested and authorized services and 
deliverables described in the applicable work order(s) and performed up to and 
including the date of termination. 

iii) Non-cancellable obligations: The Authority shall remain liable for any non- 
cancellable obligations incurred by the Contractor and existing at the termination 
date; provided that any such obligation was properly authorized pursuant to the 
terms of this Agreement. 

iv) Sections 7 and Sections 9 through 27 of this Agreement shall survive termination 
of this Agreement. 

9. Representations, Warranties, Covenants and Certifications: 

a) As of the date of this Agreement, and as of each date on which a work order is entered 
into by the parties, Contractor hereby represents, warrants and certifies under the 
penalties of perjury as follows: 

i) Contractor is duly authorized to enter into this Agreement (including all work 
orders hereunder), and the execution, delivery and performance of this 
Agreement will not conflict with any other agreement or instrument to which it is a 
party or by which it is bound and will not violate any law, regulation, order or other 
legal requirement by which Contractor or any of its assets is bound. 

ii) Contractor and all Project Personnel of Contractor are fully capable and qualified 
to perform the described service(s) and Contractor's other obligations under this 
Agreement, and have obtained all requisite licenses and permits to perform such 
obligations. 

iii) Contractor and all Project Personnel of Contractor are familiar with, and are and 
will remain in compliance with, and will not take any actions contrary to the 
provisions of, any laws, rules, regulations, ordinances, orders or requirements of 
the Commonwealth and other Governmental Authorities applicable or implicated 
by the subject matter of this Agreement, including, without limitation, the statutes 
referenced in Sections 9(d), 9(e), 13, 15 and 16 of this Agreement. 

iv) Contractor and its employees are independent contractors of the Authority, and 
not employees, partners or joint-venturers of the Authority. Contractor will be 
solely responsible for withholding and paying all applicable payroll taxes of any 
nature, including social security and other social welfare taxes or contributions, 
that may be due on amounts paid to its employees. Contractor has filed and will 
continue to file all necessary state tax returns and reports, and has paid and will 
continue to pay all taxes and has complied and will continue to comply with all 
laws of the Commonwealth relating to Worker's Compensation, M.G.L. c. 152. 
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v) Contractor shall not discriminate against any qualified employee or applicant for 
employment because of race, color, national origin, ancestry, age, sex, religion, 
physical or mental handicap, or sexual orientation. Contractor agrees to comply 
with all applicable Federal and State statutes, rules, and regulations prohibiting 
discrimination in employment, including but not limited to: Title VII of the Civil 
Rights Act of 1964; the Age Discrimination in Employment Act of 1967; Section 
504 of the Rehabilitation Act of 1973; the Americans with Disabilities Act of 1990; 
and M.G.L. C.151B. 

vi) Contractor represents and warrants that all personnel supplied under this 
Agreement are eligible to work in the United States at the time of execution of this 
Agreement and that Contractor has a continuing obligation to ensure such status 
for the duration of the Agreement. 

vii) Contractor represents and warrants that it is qualified to perform the services and 
provide the Materials and that it will perform the services and provide the 
Materials in a competent and professional manner, with due care and skill, in 
accordance with all standards of its industry and in accordance with the terms of 
this Agreement. 

viii) All Project Personnel are either employees of Contractor or independent 
contractors of Contractor each of whom have entered into a written agreement 
with Contractor validly assigning to Contractor all intellectual property rights in 
Materials (as defined below) arising from performance of the services. 

b) The Authority acknowledges and agrees that it shall be responsible for: (a) the accuracy, 
completeness and propriety of information concerning the Authority's organization and 
services, whether provided to the Contractor by the Authority or by a third party authorized 
by the Authority; (b) the accuracy, completeness and propriety of any ideas or directions, 
whether provided to the Contractor by the Authority or by a third party authorized by the 
Authority; (c) rights, licenses and permissions to use materials furnished to the Contractor 
by the Authority or by a third party on the Authority's behalf; (d) compliance with all laws 
and regulations applicable to the Authority; and (e) the content of any press releases or 
other disseminated statements, information or materials approved by the Authority in 
accordance with this Agreement. Notwithstanding the foregoing, Contractor shall 
exercise reasonable care to verify that the party providing information on behalf of the 
Authority is authorized to provide such information and/or to confirm that appropriate 
approval has been obtained by the Authority for the use of information or materials by 
Contractor on behalf of the Authority. 

Indemnification and Insurance: 

a) To the full extent allowed by law, the Contractor shall defend, indemnify and hold 
harmless the Authority, including its employees, agents, officers and directors (the 
"Covered Persons") from and against any and all liability, loss, claims, damages, fines, 
penalties, costs and expenses (including legal fees and costs), judgments and awards 
(collectively, "Damages") sustained, incurred, or suffered by or imposed upon any 
Covered Person resulting from arising from or related to any third party claim based upon: 
(i) any breach of this Agreement or false representation of Contractor or the Authorized 
Subcontractors under this Agreement, (ii) any negligent acts or omissions or reckless or 
intentional misconduct of Contractor or the Authorized Subcontractors or any of 
Contractor's or the Authorized Subcontractors' respective agents, officers, directors or 
employees, or (iii) any actual or threatened claims that the services or any work product 
or deliverables produced as a result thereof contain or constitute slander, libel, 
defamation, disparagement, piracy, invasion of privacy or publicity, unauthorized use of 
name or likeness of any person, plagiarism, misappropriation, or infringement of United 
States statutory or common law copyright, trademark (subject to 1 1(b)(iii) below), trade 
secret, patent or other proprietary right, except to the extent based on materials, 
information or statements provided in writing or approved in accordance with this 
Agreement by the Authority for publication, dissemination or distribution. Without limiting 
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the foregoing, Contractor shall defend, indemnify and hold harmless each Covered 
Person against any and all Damages that may directly or indirectly arise out of or may be 
imposed because of the failure to comply with the provisions of applicable law by 
Contractor, the Authorized Subcontractors or any of their respective agents, officers, 
directors, employees, or subcontractors. 

b) Contractor shall obtain and maintain in effect through the term of this Agreement 

appropriate insurance coverage for its activities under this Agreement, including but not 
limited to, comprehensive general liability insurance (bodily injury and property damage). 
At the Authority's request, Contractor will provide the Authority with copies of the 
certificates of insurance evidencing such coverage. 

1 1 . Ownership of Intellectual Property: 

a) Unless provided otherwise by law, as between the Contractor and the Authority, Authority 
shall own all rights to any advertising materials which are produced in the finished form, 
have been identified as deliverables in applicable work orders, or have been identified as 
assets (tangible or intangible) unique to the Authority (collectively, the "Materials"). All 
Materials are the sole property of, and shall vest in, the Authority as "works made for hire" 
or otherwise. As between the Authority and the Contractor, the Authority will own the 
exclusive rights, worldwide and royalty-free, to and in all Materials prepared and produced 
by Contractor pursuant to this Agreement, including, but not limited to, United States and 
International patents, copyrights, trade secrets, know-how and any other intellectual 
property rights, and the Authority will have the exclusive, unlimited and unrestricted right, 
worldwide and royalty-free, to publish, reproduce, distribute, transmit and publicly display 
all Materials prepared by Contractor. The Authority shall retain exclusive intellectual 
property rights in all graphics and text provided to Contractor by the Authority for 
incorporation into final Materials prepared by Contractor. Contractor shall use graphics 
and text provided by the Authority for the sole purpose of fulfilling contractual obligations 
created by this Agreement. Any material prepared or proposed by Contractor but not 
accepted by the Authority including, without limitation, rejected or unused advertising 
programs, campaigns, plans and ideas prepared by Contractor, shall remain Contractor's 
property. 

b) Notwithstanding anything to the contrary herein: 

i) the Authority understands and agrees that its rights in any third party materials or 
any services including, without limitation, stock photos, licensed materials or 
talent and talent residuals, are subject to any terms and conditions set forth in any 
applicable agreement; provided, however, that the Contractor shall not 
incorporate any third party materials into the Materials without the approval of the 
Authority obtained in accordance with this Agreement; 

ii) the Contractor and the Authorized Subcontractors retains all of their rights, title 
and interests in and to (including, without limitation, the unlimited right to use) the 
Pre-Existing Works; and the Contractor does hereby grant, and shall cause the 
Authorized Subcontractors to grant, to the Authority a non-exclusive, royalty free, 
irrevocable and perpetual right and license to use the Pre-Existing Works 
incorporated in or used in connection with the Materials, solely as such Pre- 
Existing Works are incorporated in or used in connection with, and not apart from, 
the Materials; it being understood and agreed that subject to the rights of third 
parties as set forth in Section 1 1 (b)(i) above, the Authority shall own all right title 
and interest in and to all TV, radio, print, internet, outdoor and other advertising 
materials created by the Contractor and the Authorized Subcontractors and 
accepted by the Authority under this Agreement. 

iii) It is expressly understood and agreed that the Contractor shall not be responsible 
for ordering or performing preliminary or full trademark searches and/or for 
clearing for use any names and/or logos, whether or not prepared for and/or 
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delivered to the Authority by the Contractor hereunder, it being understood that 
the Authority is and remains solely liable for preliminary and full trademark 
searches and for clearing any names and logos it uses. 

12. Assignment by Contractor; Subcontracting: The Authority may assign its rights and 
obligations under this Agreement to any Person who succeeds to all or any portion of the 
Authority's business, and all covenants and agreements hereunder shall inure to the benefit of 
and be enforceable by said successors or assigns. Contractor shall not assign or in any way 
transfer any interest in, or any of Contractor's rights or obligations under this Agreement, including 
by operation of law, without the prior written consent of the Authority. The Contractor shall not 
subcontract any services to anyone without the prior written consent of the Authority, and any 
such subcontracts shall be consistent with and subject to the provisions of this Agreement. 
Subcontracts will not relieve or discharge the Contractor from any duty, obligation, responsibility or 
liability arising under this Agreement. The Contractor shall provide the Authority with copies of all 
subcontracts. Notwithstanding anything to the contrary in this Agreement, the Authority hereby 
agrees that, the Contractor may subcontract certain tasks hereunder to the Authorized 
Subcontractors and the Authority consents to all such subcontracting to the Authorized 
Subcontractors. 

13. Conflicts of Interest: Contractor acknowledges the application of the Massachusetts Conflict of 
Interest Law (M.G.L. C.268A) to the subject matter of this Agreement and that Contractor's 
personnel, and Contractor's subcontractor's personnel, if any, may be considered "special state 
employees" and thus subject to the provisions of such law. Contractor represents and warrants 
that it is, and agrees that, for the duration of the term of this Agreement, it and its subcontractors, 
if any, shall remain in full compliance with the Massachusetts Conflict of Interest Law. Contractor 
further agrees to provide the Authority with the information listed in Attachment B hereto and to 
disclose all financial interests in the subject matter of this Agreement held by either Contractor or 
Contractor's other clients. Contractor and its subcontractors, if any, shall not take any action 
which it knows or has a reasonable basis to believe would cause any officer or employee of the 
Authority to participate in any decision relating to this Agreement which affects his/her personal 
interest or any corporation, partnership, or association in which (s)he is directly or indirectly 
interested or to have any interest, direct or indirect, in this Agreement or the proceeds thereof. 
The Authority acknowledges that the Agency has disclosed that it works for several clients in the 
healthcare field. 

14. Record Keeping, Audit, and Inspection of Records: Contractor shall maintain books, records 
and other compilations of data pertaining to its activities under this Agreement to the extent and in 
such detail as shall properly substantiate claims for payment and Contractor's performance of its 
duties under the Agreement. All such records shall be kept for a period of not less than seven (7) 
years or for such longer period as is specified by the Authority (the "Retention Period"). The 
Retention Period starts on the first day after final payment under this Agreement is made. If any 
litigation, claim, negotiation, audit or other action involving the records is commenced prior to the 
expiration of the Retention Period, all records shall be retained until completion of the action and 
resolution of all issues resulting therefrom, or until the end of the Retention Period, whichever is 
later. The Authority, or its designees, shall have the right at reasonable times during normal 
business hours and upon reasonable notice, to examine and copy the books, records, and other 
compilations of data of Contractor which pertain to the provisions and requirements of the 
Agreement; provided, however, that such examination audit and inspection shall not include the 
right to audit direct payroll/salary costs or overhead costs, profits or non-billable expenses; and 
provided, further, that such examination, audit and inspection shall not include the right to inspect 
and audit the Contractor books and records more than twelve (12) months immediately preceding 
the date of the audit. Such access shall include on-site audits, reviews, and copying of records. If 
such audit reveals that any portion of the fees was utilized for purposes not permitted under this 
Agreement, then if contractor does not disagree with the findings of such audit, Contractor shall 
refund to the Authority the amount determined by such audit within thirty (30) days of Contractor's 
receipt of such audit and demand. In the event Contractor disagrees with the findings of such 
audit, Contractor shall promptly notify the Authority and the parties shall meet to attempt to resolve 
the dispute. If the parties are unable to resolve the dispute, they shall be entitled to seek any 
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remedy available at law or equity. Notwithstanding anything to the contrary herein, the Authority's 
review of books and records relating to services or Materials provided on a fixed-fee basis shall 
not entitle the Authority to a refund based on the number of hours worked on such fixed fee 
project or the total amount of legitimate expenses incurred, except in cases of fraud or willful 
misconduct by the Contractor. 

15. Confidentiality/Publicity: 

a) Contractor hereby agrees to protect the physical security and restrict access to all data 
compiled for, used by, or otherwise in the possession of Contractor in performance of the 
services hereunder in accordance with Contractor's reasonable business practices and as 
otherwise provided in this Agreement. Contractor shall comply with all applicable laws 
and regulations relating to confidentiality and privacy, including, without limitation, all 
requirements of M.G.L. C.66A implicated by the subject matter of this Agreement. 

b) Contractor shall collaborate with the Authority to prepare any public statement or 
announcement relating to or bearing on the work performed or data collected under this 
Agreement or to prepare any press release or for any news conference in which the 
Authority is concerned or discussed. Contractor shall not release, make or issue any 
such public statement or announcement without the prior written consent of the Authority. 

16. Public Records: 

a) As a public entity, the Authority is subject to the Massachusetts Public Records Law 
(M.G.L. c.66 and 66A) and thus certain documents and other materials made or received 
by the Authority are subject to public disclosure unless they are specifically exempted. 
Contractor specifically acknowledges that it bears the risk that any material submitted by 
Contractor to the Authority pursuant to this Agreement may be deemed not to qualify for a 
public records exemption. 

b) Furthermore, it is the intention of the parties that the Authority will continue to exercise 
custody of records received or produced under the Agreement. To the extent legally 
permissible, requests for access to said records shall be forwarded immediately to the 
Authority for response. Contractor shall not release information except as authorized to 
deliver services under this Agreement. 

17. Modification of Plans: The Authority reserves the right to modify, revise, or cancel any plans, 
schedules, or work, and in the event the Authority notifies the Contractor that the Authority wishes 
to do so, the Contractor will take steps as soon as practicable to give effect to the Authority's 
instructions. In connection with any such modification, revision or cancellation, the Authority 
agrees to pay the Contractor according to the terms of this Agreement for any work done, 
including but not limited to (a) reimbursing the Contractor for all expenses incurred prior to the 
effective date of such modification, revision or cancellation; (b) assuming the Contractor's liability 
for all contracts and commitments the Contractor is unable to cancel; and (c) reimbursing the 
Contractor for any cancellation penalties incurred; provided, however, that the Authority's liability 
shall be limited to expenses, contracts and commitments properly authorized pursuant to the 
terms of this Agreement. 

18. Use of Materials By Third Parties: After material has been issued by the Contractor to the news 
media or to another third party, its use is no longer under the Contractor's control. The Contractor 
cannot assure the use of news material by any news organization. Similarly, the Contractor 
cannot control the form or manner of use by the news media or others of the material, including, 
but not limited to, the accurate presentation of information supplied by the Contractor. It is 
understood and agreed that the Contractor does not stipulate or guarantee specific or overall 
results or returns from the services provided hereunder. 

1 9. Force Majeure: Neither party shall be liable for any delay or failure to carry out or make 
continuously available its obligations under this Agreement if such delay or failure is due to any 
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cause beyond such party's control, including without limitation restrictions of law or regulations, 
labor disputes, acts of God, acts of terrorism or war, telecommunications, network or power 
failures or interruptions, or mechanical or electronic breakdowns. 

20. Approvals: 

a) Subject to Sections 20(c) and (d), approval to incur expenses may be provided to 
Contractor via email or set forth in a Work Order, project budget, purchase order or 
similar document delivered to Contractor by the Authority. 

b) Subject to Sections 20(c) and (d), approval to release materials contemplated for release 
and prepared in connection with the services contemplated hereunder (e.g., a press 
release) may be provided via email. 

c) The following individuals shall be entitled to act on behalf of the Authority: 



Name 


Title 


Joan Fallon 




Kevin Counihan 









d) In addition to the individuals identified in Section 20(c), Contractor shall be entitled to rely 
on the approval or consent of any other individuals expressly designated in writing by the 
individuals identified in Section 20(c) as authorized to act on behalf of the Authority. 

21 . Choice of Law: This Agreement and the rights and obligations of the parties hereunder shall be 
governed by and construed in accordance with the laws of the Commonwealth, without giving 
effect to the conflict of laws principles thereof. All legal actions arising out of or relating to this 
Agreement shall be commenced and maintained in a state or federal court sitting in the 
Commonwealth. By execution and delivery of this Agreement, each of the parties accepts for 
such party, generally, exclusively and unconditionally, the jurisdiction of said courts. This Section 
21 shall not be construed to limit any other legal rights of the parties. Contractor acknowledges 
and agrees that any material breach or threatened material breach of this Agreement by 
Contractor, which has not been cured pursuant to the notice provision in paragraph 8, will result in 
substantial, continuing and irreparable damage to the Authority. Therefore, in addition to any 
other remedy that may be available to the Authority, the Authority will be entitled to injunctive or 
other equitable relief by a court of appropriate jurisdiction in the event of any material breach or 
threatened material breach by Contractor of the terms of this Agreement. 

22. Limitation of Liability/Disclaimer: Except with respect to the indemnification of third party 
claims, claims arising from intentional or willful acts, or claims for any breach of confidentiality 
provisions under paragraph 1 5 of this Agreement, neither party shall be liable to the other party for 
any special or consequential damages or loss, nor any lost profits, savings or business 
opportunity. The foregoing shall apply regardless of the nature of the claim asserted (including 
contract, statute, and form of negligence, tort, strict liability or otherwise), and regardless of 
whether the other party was advised of the possibility of the damage or loss asserted. 

Notwithstanding any other term or provision of this agreement, Contractor's liability to Authority for 
any cause whatsoever shall be limited to twice the amount paid by client to Contractor under this 
Agreement. Direct damages subject to this limit shall be Authority's sole and exclusive remedy 

Except as expressly provided herein, neither party makes any warranty, express or implied, 
regarding the products or services to be provided by hereunder, and the warranties of title, 
merchantability and fitness for purpose are expressly excluded. 
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24. 



25. 



26. 



Amendments and Waivers: The Authority may amend Attachment B (without any action by 
Contractor) to reflect changes in law or Authority policies and shall promptly deliver any and all 
such amendments to Contractor in the manner provided in Section 7 of this Agreement. Except 
as provided in the immediately preceding sentence, no amendment to or modification of this 
Agreement (including any work order), and no waiver of any provision hereof, shall be effective 
unless the same shall be in writing and shall be signed by each of the parties hereto. Any waiver 
by the Authority of a breach of any provision of this Agreement shall not operate or be construed 
as a waiver of any subsequent breach of such provision or any other provision of this Agreement. 
Forbearance or indulgence in any form or manner by a party shall not be construed as a waiver, 
nor in anyway limit the remedies available to that party. 

Severability: Each provision of this Agreement shall be treated as a separate and independent 
clause and any decision from a court of competent jurisdiction to the effect that any clause or 
provision of this Agreement is null or unenforceable shall in no way impair the validity, power or 
enforceability of any other clause or provision of this Agreement. 

Binding Effect; Benefit; Entire Agreement and Attachments: This Agreement shall be binding 
on the parties hereto and their respective successors and permitted assigns and shall inure to the 
benefit of the parties and their respective successors and permitted assigns. Except as provided 
in the immediately preceding sentence, nothing in this Agreement shall be construed to create any 
rights or obligations except between the parties hereto, and no Person shall be regarded as a 
third party beneficiary of this Agreement. This Agreement embodies the entire understanding and 
agreement between the parties hereto with respect to the subject matter of this Agreement and 
supersedes all prior oral or written agreements and understandings relating to such subject 
matter. No statement, representation, warranty, covenant or agreement of any kind not set forth 
in this Agreement will affect, or be used to interpret, change or restrict, the express terms and 
provisions of this Agreement. The following (together with all exhibits, schedules and attachments 
thereto) are hereby incorporated into this Agreement by reference: 

a) Attachment A - Form of Work Order, and all work orders entered into in accordance with 
the terms of this Agreement and attached hereto. 

b) Attachment B - Consultant/Contractor Mandatory Disclosure Form 

c) Attachment C - Additional Terms for the Purchase of Advertising Services 

Headings: The headings and captions of the various subdivisions of this Agreement are for 
convenience of reference only and will in no way modify or affect the meaning or construction of 
any of the terms or provisions hereof. 

Counterparts: This Agreement may be executed in two or more counterparts, and by different 
parties hereto on separate counterparts, each of which will be deemed an original, but all of which 
together will constitute one and the same instrument. 

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as a document 
seal as of the Effective Date set forth in the first paragraph hereof. 



Commonwealth Health Insurance Connector Authority 




Title: Executive Director 




Federal Tax ID No.: 
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ATTACHMENT A 



This Attachment A will set out all of the Work Orders that the Authority and the Contractor have 
agreed will be performed by the Contractor as of the Effective Date. The Contractor will provide the 
deliverables in accordance with the deadlines specified in the Work Orders. 

The Contractor will complete the Work Orders within the sequence called for in this Attachment A 
and by reason of the deadlines in the Work Orders. On occasion, the Authority, through its Project 
Personnel, may issue additional Work Orders that are designed to carry out tasks and provide services 
related or ancillary to the Work Orders identified in this Attachment A. Where the Authority and the 
Contractor determine that the tasks identified in a Work Order should be revised, or should not be 
performed, or should be performed in a different manner or sequence, the Authority and the Contractor 
will document any changes in the tasks, deliverables, or deadlines established under a Work Order. In 
any event, the Authority reserves the right to terminate any Work Order, any services provided under any 
Work Order or any portion thereof in the Authority's discretion upon providing notice to the Contractor, in 
each case, in accordance with the Agreement, including without limitation Sections 8 and 17. 

In consideration of Contractor's performance, in accordance with the Agreement, of the tasks, 
services and expenses described in the Work Orders set forth in this Attachment A, the Contractor shall 
invoice Authority, as outlined in each work order. Invoices will be paid by Authority within thirty days of 
receipt. Certain fees, costs and expenses are currently broken out in the current Work Order. Other fees, 
costs and/or expenses may be identified and agreed upon in writing at a later date or at the time of 
execution of successive Work Orders. In any event, the Authority will not be obligated for any fees, costs 
or expenses over $245,000 for any and all tasks, services and expenses described in the Work Orders 
included in this Attachment A, including any fees, costs and/or expenses incurred under Attachment C. 
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Attachment A-1 



To: Tocquigny Advertising & Design, Inc 

Attention: Samuel Marshall 

From: Patrick Holland 

Date: January 22, 2009 

Re: Electronic Payment of the Commonwealth Health Insurance Connector Authority's Invoices 



In an effort to pay your company's invoices in a timely and efficient manner, the Health Insurance Connector 
Authority would prefer to make electronic ACH transfers directly to the company's account. For this transaction to 
be possible, the Authority requests the following banking information. 



Financial Institution: 

Address: 

City & State: 
Account No.: 
Transit Number (ABA#): 




Company Contact Person: _Kevin Kleinsteuber 

Contact Telephone No.: I _ 
Please return this form to: 



Commonwealth Health Insurance Connector Authority 
Attention: Patrick Holland, CFO 
Fax#: (617)573-1727 
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ATTACHMENT B 



CONSULTANT/CONTRACTOR MANDATORY DISCLOSURE FORM 

Additional Income Disclosure. Please identify any contracts or grants with (or other income received 
from) the Commonwealth, including any political subdivision or public authority, in effect as of the date of 
execution of this Agreement. Enter N/A if none. Attach additional sheets as necessary. NONE 



Disclosure of Persons with Financial Interest. The following individuals have a financial interest in the 
Agreement and/or more than a one percent (1%) equity interest in the Consultant/Contractor. Enter N/A if 
none. Attach additional sheets as necessary. YVONNE TOCQUIGNY - 100% OWNERSHIP OF 
TOCQUIGNY ADVERTISING AND DESIGN, INC. 



Conflict of Interest. Consultant/Contractor acknowledges that the individuals performing services under 
this Agreement may be considered "special state employees" subject to the provisions of the 
Massachusetts Conflict of Interest Law, M.G.L. C.268A, and certifies that these individuals are familiar with 
the restrictions imposed thereon. ACKNOWLEDGED 



Key Personnel. Attach a resume for all key personnel to be assigned to the performance of this 
Agreement. 

The information submitted herein is certified by Consultant/Contractor to be accurate and signed under 
the penalty of perjury. 



Name of Consultant/Contractor: Tocquiqny Advertising & Design, Inc 



Signature: 




Name: Samuel Marshall 



Title: Director of Finance 



Date: February 19, 2009 
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ATTACHMENT C 



Additional Terms for the Purchase of Advertising and Research Services 

The following additional terms and conditions shall apply to all purchases of advertising services by The 
Authority from the Contractor and its subcontractors. 

1. Media Costs: 

a) On all advertising handled by the Contractor for the Authority, the Contractor will bill the 
Authority at the rates charged to the Contractor by the media. 

b) If the Authority does not use all of the space, time or facilities for which the Authority 
originally authorized the Contractor to contract and if a higher "short rate" results, then the 
Contractor will bill the Authority on the basis of the additional amount due by reason of the 
rate differential. 

2. Production Costs : 

a) Charges for artwork; mechanical and interactive production items (such as 
comprehensive layouts, finished art, presentation materials, scans, engravings, image 
composition, photography, photostats, photocopies, typesetting, engraving, mechanicals, 
retouching, separation film material, proofs and electrotyping, etc.); printing; publication 
film material; and any other art and mechanical items related to the creation and 
production of advertisements, (including but not limited to scanning, color correction, 
digital assembly, and black & white/color proofing) in each case purchased by the 
Contractor from unaffiliated third parties in the development and production of the 
Authority's advertising materials will be billed at the rates charged by such parties. 

b) Charges for production of radio and television commercials and for any media upon which 
advertising materials are placed (including, without limitation, videotapes, DVD-ROMs, 
CD-ROMs, slides, and slide film) will be billed at the rates charged by the producers of 
such materials. In connection therewith, there will also be the following charges: for a 
quantity that is in excess of the Contractor's normal number of production visuals 
(storyboards) that the Contractor delivers to the Authority, which shall be approved by the 
Authority, or for a type of production visual (storyboards) that is different than the 
Contractor's normal production visuals that the Contractor delivers to clients, which shall 
be approved by the Authority, the Contractor will bill the Authority at the rate of $190.00 
per hour (if the work is done by the Contractor's own employees) or at the cost actually 
charged to the Contractor's if the work is done by a third party. 

c) For music, (including, but not limited to, "jingles") purchased from third parties for the 
Authority's usage, the Contractor will bill the Authority the amount the Contractor was 
charged. If the Authority uses any music composed by the Contractor's own employees, 
the Contractor will bill the Authority at the rate of $1 90.00 per hour for such compositions. 

d) Artwork, audio visual, and other production items prepared on the Contractor's equipment 
and with the Contractor's personnel will be billed at rates to be agreed upon by the 
parties. Paintings, drawings and other forms of commercial art executed for the Authority 
by the Contractor's employees will be billed at the rate of $190.00 per hour. 

3. Compensation and Charges for Collateral Material : For all collateral material, including, but 
not limited to, printed poster papers, outdoor banners and displays, window displays, counter 
displays, booklets, leaflets, broadsides, labels, package designs and any other similar material 
prepared at the Authority's request, the Contractor's charges will be as follows: where such 
material is produced or prepared by the Contractor at the Authority's request, the Contractor will 
bill the Authority for the net cost of all production costs incurred in the production of all collateral 
materials, including the net cost for printing and manufacture of such collateral material. In 
addition, the Contractor will also charge a project fee for any collateral material produced by the 
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Contractor which project fee will be estimated in advance and submitted to the Authority for 
approval prior to production. 

Surveys, Research, and Analyses : All surveys, research, and analyses will be charged to the 
Authority in an amount to be mutually agreed upon in writing in advance of the commencement of 
work. 

Talent Payments : 

a) The Contractor's expenditures and costs for talent fees, testimonials and releases 
(including talent re-use payments, union fees and travel) will be billed to the Authority at 
the Contractor's out-of-pocket cost. 

b) If the Contractor handles payments and records for taxes and withholdings on payments 
to talent, the Authority will reimburse the Contractor at cost for out-of-pocket expenses 
paid including employer taxes on payroll and other employer payments required by law. If 
the Contractor arranges for talent payments to be made through a third party retained by 
the Contractor, the Authority will reimburse the Contractor for out-of-pocket expenses 
incurred or paid for employer taxes on payroll and other employer payments required by 
law plus the handling fee charged by any third party retained by the Contractor to make 
such payments and maintain such records. 

c) The Authority acknowledges and agrees that the Contractor is or may become a signatory 
to certain union or guild agreements (the "Union Agreements"), including the Screen 
Actors Guild Commercials Contract and the American Federation of Television and Radio 
Actors Commercials Contract, governing the hiring and use of performers in commercial 
materials and that the production and use of commercial materials produced by the 
Contractor on the Authority's behalf therefore will be subject to the terms and conditions 
of these Union Agreements. 

d) The Authority will be responsible for paying the Contractor all amounts that may be due 
pursuant to these Union Agreements. Accordingly, the Authority agrees to indemnify and 
hold the Contractor harmless from any claims asserted by any guilds or unions for 
nonpayment or underpayment of performers or the guild or union in connection with the 
production and/or use of any materials produced by the Contractor on the Authority's 
behalf, whether such claims arise or are asserted during or after the term of this 
Agreement. Prior to the Contractor's delivery of any commercials to the Authority or to 
any stations or other media or venues (or at any other time that the Contractor reasonably 
requests), the Authority agrees to complete and sign a union or guild form of Transfer of 
Rights/Assumption Agreement with respect to such commercials. 

e) If this Agreement is terminated for any reason, then any contract that the Contractor has 
entered into with talent, shall, simultaneously on the effective date of such termination, be 
automatically assigned to the Authority or to the Authority's agent. The Authority shall 
assume all of the rights and obligations under such contracts arising thereafter and the 
Contractor shall be relieved of any further responsibility or liability with respect thereto. 

Media and Production Billing : In accordance with the generally recognized principle that the 
Contractor will not be required to finance the advertising program of the Authority, the parties 
agree to the following billing and payment procedures: 

a) In contracting for advertising space and time in any of the media, the Authority hereby 
authorizes and agrees that the Contractor may contract with media on the Authority's 
behalf on the basis of sequential liability, whereby the Contractor will be solely liable for 
payment to the extent that amounts have cleared from the Authority to the Contractor for 
advertising to be placed and the Authority will be solely liable to media with respect to 
payments for such placement to the extent that such amounts have not cleared to the 
Contractor. 
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Media Billing . Media billing, based on estimated expenditures, and the timing of the 
Authority's payments shall be in such a way as to ensure that the Authority's payments will 
be received prior to the earlier of the Contractor's release of funds or the Contractor's 
guaranteed financial commitment to the media. Original media billing will be based on the 
cost of the media time or space ordered by the Contractor on the Authority's behalf and 
will be adjusted to actual amounts once the media invoices have been received and 
processed. 

Production Billing . Original production billing will be based on 100% of the approved job 
estimate and will be invoiced as outlined in Scope of Work and/or Cost Estimates 
annexed by this agreement under the Attachment A section. 

Adjustments to Estimates . The Contractor shall advise the Authority at the earliest time 
practicable of the likelihood that costs may exceed the Contractor's estimate for such 
work. The Contractor shall seek the Authority's approval if incurred expenses are 
anticipated to exceed 5% of an approved estimate. In no event, however, shall aggregate 
fees, costs and expenses incurred under this Agreement exceed the agreed upon fees, 
costs and expense cap set forth in Attachment A. 
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